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circumstances sue, a doctrine to which Judge Manton in the Steamers 
Penza and Tobolsk case 1 * and the Appellate Division in the instant case 
appear to give unqualified support. If there was any political issue 
involved in the present case it was whether the court could admit the 
plaintiff as the de facto Government of Russia when the political depart- 
ment of this Government was still recognizing an Ambassador in Wash- 
ington who represents a government which for over four years has 
been nothing but a historical memory. Even this issue, it is believed, 
was immaterial to the plaintiff's privilege to sue in this case. 

E. M. B. 

RECOVERING TAXES FROM A COMMISSIONER'S SUCCESSOR 

What seems obvious justice is at times made strangely impossible by a 
rigid construction of supposedly controlling legislation. An interesting 
example may be found in the recent case of Smietanka v. Indiana Steel 
Co. (1921) 42 Sup. Ct. 1. The plaintiff sued to recover an internal 
revenue tax which he paid under duress to X, a tax collector. The 
defendant was X's successor. Acting under a statute, 1 the District Court 
certified that there was probable cause that X had acted under the direc- 
tion of the Commissioner of Internal Revenue, and that the amounts 
recovered should therefore be paid from the Treasury. The Supreme 
Court held, however, (two judges dissenting) that the action was 
personal and did not lie against the successor in office. 

Prior to the passage of later statutes, a tax collector was personally 
liable for taxes collected through mistake or duress, if due protest was 
made at the time of collection and notice given of an intention to sue. 
Such liability was unquestioned where the money still remained in the 
hands of the collector, but there was some conflict where the money had 
been paid into the Treasury. 2 The first step toward relieving collectors 
of this personal liability was the passage of statutes requiring collectors 
to pay the taxes collected into the Treasury and providing that on the 
death of the collector all lists were to be transferred to his successor. 3 
It being the duty of the collector to collect the tax and pay it into the 
Treasury, his acts, it seems, are clearly acts pertaining to his official 
duties and any responsibility for those acts results from the office. The 
collector, being a mere agency for collection under orders from superiors 

14 Supra note 12. 

1 Act of March 3, 1863 (12 Stat, at L. 741). 

'That there was liability in any event: Elliott v. Swartwout (1836, U. S.) 10 
Pet. 137; see Arnson v. Murphy (1883) 109 U. S. 238, 3 Sup. Ct. 184. That 
there is conflict where the money has been paid into the Treasury: Lindsey v. Allen 
(1897) 19 R- I- 721, 36 Atl. 840; Brown v. Pont char train Land Co. (1897) 49 La. 
Ann. 1779, 23 So. 292; Scottish Union & N. Ins. Co. v. Herriott (1899) 109 Iowa, 
606, 80 N. W. 665. 

3 Act of June 30, 1864 (13 Stat, at L. 229) ; Act of June 30, 1864 (13 Stat, at 
L. 238, 239) ; Cary v. Curtis (1842, U. S.) 3 How. 236. 
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who have in fact assessed the tax, is in no way connected with the trans- 
action in his personal capacity, and the rule would be a harsh one that 
would inflict personal liability for what in most cases is a proper per- 
formance of a delegated duty. 4 By a statute of 1866, the Commissioner 
of Internal Revenue is authorized to pay any judgment rendered against 
a collector. 5 This statute has been held to apply whether a certificate 
of probable cause was issued or refused and it seems to have been 
entirely overlooked in the instant case. 6 It was further provided that an 
action commenced against a collector shall not abate by reason of his 
death or the expiration of his term of office, but shall survive against his 
successor. 7 This statute shows a clear intention that the liability of a 
collector should attach to the office and not to the individual occupying 
the office and, it is submitted, should have been construed to apply to the 
instant case. The fact that the action was not commenced against the 
predecessor ought not to be controlling. For example a recovery has 
been allowed against the executors of a collector who died after the 
action against him was commenced. 8 It would be unwarranted to deny 
a recovery against the executors on the ground that the action had not 
been commenced during the lifetime of the deceased; for certainly, if 
there was such a cause of action against the deceased as could survive 
against his executors, the latter ought to be liable even if the action had 
never been commenced against the deceased. 

The conclusion reached in the instant case was plainly the result of a 
literal construction of a statute, 9 which might very reasonably have been 
construed so as to reach a more just decision. The words "by him" 
may very fairly be construed to mean, by a collector in his official and 
not in his personal capacity. The test in such cases might well be 
as follows : if an action would have existed against the predecessor in 
office as a result of a proper performance of his official duties, the action 
ought to be permitted against his successor, for in such a case, the 
certificate provided for by statute would unquestionably be given and 
the judgment paid out of the Treasury; but where the predecessor 
acted outside his official duties or against the orders of his superiors, the 
certificate would clearly be withheld, and there it would plainly be just 
to consider the action a purely personal one which would not survive 
against the successor. There would then be no danger of a successor's 
having ever to suffer for the wrongful collection of a tax by his prede- 

* Armour v. Roberts (1907, C. C. W. D. Mo.) 151 Fed. 846; Erskine v. Hohn- 
bach (1871, U. S.) 14 Wall. 613. 

"Act of July 13, 1866 (14 Stat, at L. in). 

6 United States v. Frerichs (1888) 124 U. S. 315, 8 Sup. Ct. 514- 

'Act of Feb. 8, 1899 (30 Stat, at L. 822). 

8 Patton v. Brady (1902) 184 U. S. 608, 22 Sup. Ct. 493. This case, often cited 
to show that the action against a collector is purely personal, cannot be relied upon 
too strongly since it fails to consider the statute in note 7 supra. 

"Act of March 3, 1863 (12 Stat, at L. 741). 
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cessor without being reimbursed by the Commissioner. Some courts 
recognize, in a case of this kind, that an action lies either against the 
predecessor, who collected the tax, or against the United States, but 
not against the successor. 10 To say that an action lies against the 
United States and in the same breath to say that an action cannot on any 
theory be brought against the succeeding collector is plainly inconsistent. 

THE BLACKLIST AND SECONDARY BOYCOTT AS AN AID TO PRICE-FIXING 

The recent English case of Ware v. Motor Trade Assoc. (1921, 
A. C.) 125 L. T. R. 265, directs attention to a branch of the law that is 
much under discussion at the present time. The defendant association, 
composed of a majority of the manufacturers and merchants engaged in 
the motor trade, established a uniform price list. The plaintiff dealer, 
who was not a member of this association, and acting on behalf of a 
customer, sold an automobile at a price above that fixed by the associa- 
tion. Upon the refusal of the plaintiff to pay a fine and apologize, the 
defendants placed his name on a stop list, thereby signifying that they 
would refuse to deal with the plaintiff or with anyone that dealt with 
him. The plaintiff sought an injunction, which was refused. If the 
decision may be accepted as a true interpretation of the present English 
law, it will be of benefit to those who are undecided as to the effect of 
the two leading cases of Allen v. Flood 1 and Quinn v. Leathern, 2 which 
are professedly applied in the instant case. 

Since the situation presented was essentially that involved in labor 
disputes, the court seized upon that analogy. There is thus afforded an 
opportunity of applying the analysis suggested in previous comments on 
labor law. 3 

In following this analysis, the first thing to be determined is whether 
there was a justifiable object. To state it in simple terms — If B 
threatens to refuse to deal with C unless C refuses to deal with A, thus 
bringing economic coercion to bear on A, is it sufficient justification 
that B wishes to maintain an organization to keep prices uniform? The 
court had no difficulty in holding this to be a justifiable object in accord 
with the English rules. 4 In America, under the Sherman Act or state 

10 United States v. Emery (1915) 237 U. S. 28, 35 Sup. Ct. 499. 
1 [1898, H. L.] A. C. 1. 

* [1901, H. L.] A. C. 495. 

'Comments (1921) 30 Yale Law Journal, 280, 404, 501. It was suggested 
that essentially there is but little difference, if any, between a strike and a boycott 
and that the same general rules should apply in both cases. 

* It is submitted, that this point was more or less taken for granted. Certainly 
there was but little reference to authority. It was stated on p. 271 that the rule 
established in the Mogul case (Mogul Steamship Co. v. McGregor [1892, H. L.] 
A. C. 25) was at no time dissented from in the House of Lords and was "that it 
is no part of the duty of the court to inquire whether the action of the defendants 
in that case was either selfish or unreasonable, but that it was sufficient if it 
appeared to have been taken bona fide in their own interest in the exercise of their 



